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UNITED STATICS DISTRICT COURT ’ '' J - \ (3 l 

EASTERN DISTRICT OF FEW YORK 

--------------- - -X 

UNITED STATES OF AMERICA 

INDICTMENT 

-against- • ' 

Cr. Ho. 

JOIFN RUFUS ETHERIDGE, (T. l3 U.S.C., ^912)7 

Defendant. 

^ r 

-----------------A 

THE GRAND JURY CHARGES: 

On or ab.out the 23 "ru day of July 19V3> i n 
the Eastern District of Nee York, the defendant JOHN RUFUS 
ETHERIDGE, knowingly and wilfully, with intent to defraud, 
did falsely assume and pretend to be an employee of the 
United States acting under the authority thereof, that is, 
a Sergeant in the United States Army, and in such pretended 
character did demand and obtain the sum of -approximately Two 
Hundred Dollars ($200.00), in United States Currency. (Title 
13, United States Code, Section 912). 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


- against - 
JOHN RUFUS ETHERIDGE, 


Defendant. 
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_x- 

^ JUM 7 1974 


TIME AM.. 
P.M. 


X'FIUgzn 


No. 73-CR-830 


Memorandum of Decision 


June 7, 1974 


The defendant is charged with a violation of 18 

/I 

U.S.C. §912. The indic-tment alleges that defendant falsely 
assumed and pretended to be "an employee of the United States 
acting under the authority thereof, that is, a Sergeant in 
the United States Army, and in such pretended character did 
demand and obtain the sum of approximately Two Hundred Dollars 

j 

($200.00) in United States Currency." The case was tried to 
the court without a jury on stipulated facts. For the reasons, 

stated below, the court finds the defendant guilty as charged.i 

i 

---- 

• i 

/l 28 U.S.C. §912 provides as follows: 

Whoever falsely assumes or pretends to be an officer j 
or employee acting under the authority of the United 
States or any department, agency or officer thereof, 
and acts as such, or in such pretended character 
demands or obtains any money, paper, document, or 
thing of value, shall be fined not more than $1,000 
or imprisoned not more than three years, or both. 








The following facts were stipulated and agreed to 
by the defendant and the Government: 

1) On July 23, 1973 John R. Etheridge went to 
Headquarters Company of the United States Army Chaplain 

, t 

School, Fort Hamilton, Brooklyn, New York and there 
obtained a request for leave form which he completed. 

2) Etheridge then proceeded to the Identification 
Section where he obtained a temporary ID card after 
explaining to the personnel that he was a current member 

of the Army on leave and had his wallet with all identi- ; 

, • 

fication stolen. 

3) Next, Etheridge went to Army Emergency Relief 
where he submitted an application for financial assis¬ 
tance, identifying himself as a current member of the 

I 

U.S. Army, 552 Engineers, Fort Knox, Kentucky with a 
home of record as 4165 Farlin Avenue, St. Louis, Missouri. 

4) At Army Emergency Relief Etheridge informed 
employees that he required financial assistance because 
he was a member of the Army on a 30 day leave (as indi- 

i 

f 

cated on the leave form he had previously obtained and 
completed) and was robbed on July 21, 1973 of his wallet | 
which contained $175 in currency. Military ID card, and 


( 








various credit cards. Etheridge stated that he needed 
$200 to pay his hotel bills and return to Kentucky. 

5) At this time, Etheridge was in possession of 
papers from the New York City Police Department, 25th 
Precinct, indicating that he had lost his wallet on 
July 21, 1973. 

6) Etheridge also had in his possession the 
temporary ID card he had obtained at Fort Hamilton pre¬ 
viously on this day, July 23, 1973. 

7) Army Emergency Relief authorized a loan to 
Etheridge for $200 which was given to him in the form of 
a check on July 24, 1973. Etheridge cashed this check j 
at the Post Exchange at Fort Hamilton. 

8) On July 24, 1973 Etheridge again returned to 
the Identification section at Brooklyn Army Terminal 

i 

where he obtained a permanent U.S. Army duty identified- 1 

I 

tion card. 

9) Etheridge then proceeded to the Base Finance 
Office and received $65 in partial pay. 

10) On July 26, 1973 Etheridge again went to the 
Base Finance Office attempting to obtain another partial 
pay. At this time he was detained by the Criminal In- 




vestigation Division who advised him to surrender to 
the F.B.I. 

11) On July 27, 1973 Etheridge surrendered himself 
to the F.B.I. at which time he gave a full statement 

of the foregoing facts. 

12) Throughout the time of these events Etheridge 
was not a member of the U.S. Army. 

The defendant concedes that he pretended to be a 
Sergeant in the United States Array and, through such pretext, 
obtained an Army Emergency Relief loan of $200.00. The 
defendant, however, contends that such conduct falls outside ! 
of the ambit of §912 since he “at all times acted in an 
overtly personal capacity, that is to obtain a personal 
loan." Citing United S tates v. Barnow . 239 U.S. 74, 36 S.CtJ 
19 (1915) and United States v . Lepowitch . 318 U.S. 702, 63 
S.Ct. 914 (1943), the defendant interprets §912 as proscrib- 

j 

ing a demand for money or things of value made pursuant to 
the duties of the pretended office or employment. It is true 

i 

chat in B arnow and Lepowitch convictions for such activities 
were sustained. This court, however, does not construe §912 
‘'hat narrowly, nor does it interpret Barnow and Lepowitch 
as so circumscribing the statute. 
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Defendant also cites United States v. Milton . 

, 421 F. 2d 486 (10th Cir. 1970). The court finds Milton inappo- 

. • 

! site. There, the trial court held that defendant's false 

ji ! 

representation of federal employment was sufficient in and of 

;i 

to support a judgment of conviction, even in the ab¬ 
sence of evidence that the defendant "ever requested the 
money or used his authority as an FBI agent to get it." 

421 F.2d at 587. In reversing, the court of appeals stated 
that: 

We have held that the statute states two separate 
and distinct offenses. One is that of assuming and 
pretending to be an officer or employee of the Unit ed 
States and acting as such. The other is demanding or 
obtainhg any money, paper, document, or other valuable 
thing in such pretended character. Shepherd v. United 
States. 10 Cir., 191 F.2d 682, 683, and Elliott v. 
Hudspeth, 10-Cir., 110 F.2d 389, 390. Here, the only 
charge was that of obtaining money in the pretended 
character. 


The trial court misconceived the charge made in 
the indictment when it said that the question of obtain¬ 
ing money was not before it and that the only question 
was whether the defendant represented himself as a 
federal employee. A finding of representation alone 
does not satisfy either the statute or the indictment. 
The offense was not committed unless the money was 
obtained "in such pretended character." The court 
failed to recognize this essential element of the 
offense. 

The gravamen of an offense under §912 is the use of 
false and pretended relationship in order to obtain money 
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or something of value. United States v. Wight . 176 F.2d 376, 

* i 

379 (2d Cir. 1949), cert . denied . 338 U.S. 950, 70 S.Ct. 478.: 

In the instant case, defendant received financial assistance 

because he represented himself to be a member of the United 

'■I 

States Army. This case is distinguished from United States v. 

York, 202 F.Supp. 275 (E.D. Va. 1962) and United States v. 

' 

Grewe, 242 F.Supp. 826 (W.D. Mo. 1965), also cited by 

defendant. In York , the district court, in finding that the 

defendant s conduct did not fall within the prohibitions of 

/2 

§912, stated that: •' 

She did not ask the credit manager for credit because 
she was an employee of the F.B.I. and she was in no 
sense acting in the pretended character of an employee 
of the F.B.I. She had asked for the dress and for 
credit before the question of employment ever came up. 

She merely thought that she would be more apt to get 
the dress if she stated that she had some employment 
and her status as an applicant for a job with the F.B.I. 
was the nearest thing to a job that she had.'- 

202 F. Supp. at 277. Grewe was to the same effect. 

___ 

/2 The defendant in York , a teen-age girl, falsely repre- j 
sented that she was an employee of the FBI when in fact 
she had merely applied for that position in order to 
obtain credit in a retail store. 

/3 In Grewe, the defendant paid her hotel bill with her 
personal check and under her signature added "United 
States Army A Department," advising the manager of the 
hotel that she was employed by the United States Army, 

Audit Department. She then cashed five additional 
checks. The court dismissed the indictment on the 
authority of United States v. York. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


TIME A.M.. 
P.M. 


UNITED STATES OF AMERICA 
-against- 

JOHN RUFUS ETHERIDGE, 

Defendant, 


73 CR 830 


ORDER AMENDING 
MEMORANDUM OF DECISION 


M'FlTJffiD_I 


The following stipulations of fact were inadvert 
antly omitted from this court's memorandum of decision and 
order dated June 7, 1974: 

13. Monies of the Army Emergency Relief 
are not United States Government funds. 

Only active duty and retired military per¬ 
sonnel and their dependents are entitled to 
Army emergency relief monies. 

14. Etheridge completed and signed an 
allotment document agreeing that $200.00 
be withdrawn from his August 1973 Army 
paycheck and be repaid to Army emergency 
relief. 

It is hereby 

ORDERED that the above stipulations be added 
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Certifi cate of Se rvice 


I certify that a copy of this brief and aopondi.t 
has been nailed to the United Stater Attorney for the 
Eastern District of New York. 
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